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Trends and Developments
Contributed by ENACHE PIRTEA & Associates

epA was set up in 2018 in Bucharest, after the merger of 
the specialised law boutique offices of two highly reputed 
“new wave” Business Criminal Law attorneys, Ms Simona 
Pirtea and Mr Madalin Enache, both with extensive expe-
rience, mainly in white-collar criminality cases but also in 
business crime matters of significant importance, acquired 
during their many years of co-ordinating the criminal law 
departments of top Bucharest law firms. The firm’s focal 
area of activity, where the main partners have a professional 

experience of over 14 years, is criminal law - white-collar 
and business crimes, in its two main components: crimi-
nal investigation and litigation, as well as business crime 
consultancy and counselling (business ethics and integrity). 
EPA now comprises a core team of ten attorneys, working 
mainly in cases and projects for corporate clients but also 
for high-level public figures, involving corruption crimes, 
money laundering, economic criminality, EU funds’ em-
bezzlement, etc. 

Authors
simona pirtea is a criminal law 
practitioner with more than a decade of 
intensive professional activity in the legal 
and the intelligence fields, having proven 
her strong technical knowledge and 
consistent business-oriented approach 

throughout a wide array of complex cases, dealing with 
important multinational companies or working with 
governmental and European institutions. Professionalism 
accompanied by strategic thinking and absolute dedication 
are the attributes which describe Simona’s activity as a 
lawyer. Based on her extensive experience in criminal law 
and risk management and by using her knowledge and 
know-how, she has progressed her practice, conducting 
several major projects in compliance and regulatory. 

Mădălin enache has practised extensively 
in high-level white-collar criminal cases 
since 2006, acquiring first-class 
professional expertise in some of the most 
difficult and media-scrutinised criminal 
investigations and trials. He is known in 

the field as one of the most highly skilled practitioners, 
building a solid reputation as a leading criminal law 
attorney. Mădălin has counselled, assisted and represented 
renowned international and Romanian corporate clients, 
key-figure businesspeople and executives and high-profile 
politicians who have been involved in a wide range of 
white-collar criminal cases. In addition, Mădălin is a 
highly regarded and valued lecturer on criminal law topics, 
and has also published specialised articles in national and 
international publications on the subject of business crime.

General Outlook
On the verge of celebrating 30 years since the fall of commu-
nism, Romania is more than ever committed to European-
ism and to modernising its institutions and overall adminis-
trative procedures. The justice system is no exception, since 
it has become, especially in the last decade, a central focus 
of the entire society after the accelerated development of the 
fight against corruption and its influential outcomes, espe-
cially regarding the high-profile cases and criminal condem-
nations or acquittals, which have influenced to a great extent 
the political, social and economic progress of the country.

The main element which must be pointed out when it comes 
to the criminal justice system is that it appears to be under-
going a continuous process of change, especially since 2014, 
when Romania introduced a massive reform of the criminal 
law sector, through the introduction of new fundamental 
laws, of relevant European influence - the Criminal Code 
and the Criminal Procedure Code.

The Changes of the Criminal Codes and of the Criminal 
legislation
These Codes should have ensured a more stable legal sys-
tem, yet in practice it has been shown to be otherwise and 
an inconsistent legislator has made it so that the new Codes 
created significant professional problems for practitioners 
and courts alike.

Since the enforcement of the new Codes, the Constitutional 
Court has assumed a very active and intense role in verifying 
the constitutionality of many legal institutions that were thus 
created or modified. In addition to this, the High Court of 
Cassation and Justice issued numerous rulings (case-law or 
legally binding decisions) that had the purpose of unifying 
the practice and clarifying the divergences in interpretation, 
yet these created serious changes in the application of some 
legal institutions and generated a lack of predictability for 
the citizens.
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In consideration of this conundrum, even though the leg-
islation is relatively new and it was supposed to remain as 
immovable as possible, in the following years many propos-
als have been formulated for modifying it. In this context, 
in February 2017 the Romanian government tried again 
to modify both Codes, but alongside the necessary adjust-
ments, they also tried to (partially) decriminalise some 
offences, amongst which was also the controversial abuse 
of office, the situation which led to the retraction of the 
infamous Government Emergency Ordinance No 13/2017, 
which was retracted after massive street protests were organ-
ised in the biggest cities.

In the ensuing period, more proposals of law were drafted 
but, to date, only the so-called Laws of Justice have been 
adopted (regulating the public Justice institutions - ie, courts 
of law, the Superior Council of Magistracy, etc); no signifi-
cant amendments were made to the criminal Codes, as some 
of the proposals were not enacted by the President, while 
others were dismissed by the Constitutional Court as uncon-
stitutional, both resulting in the recommencement of the 
legislative process.

Another point to be mentioned is the Anti-Money Launder-
ing Law (former Law No 656/2002), which was significantly 
modified and became Law No 129/2019, also transposing 
the 4th Anti-Money Laundering Directive of the European 
Union. For the first time in Romania, legal entities have to 
file an official statement disclosing the real beneficiary of 
their activity. Moreover, the level of transparency of corpo-
rate ownership has been increased, as bearer shares have 
been prohibited (with a transition period of 18 months for 
the existent ones to be transformed into registered shares). 
However, by 10 January 2020, Romania has to transpose the 
5th Anti-Money Laundering Directive, so further amend-
ments are to be expected to this new law. 

Another relevant change to be expected in the next period, 
currently under public debate (as part of the initial legislative 
process), is the Tax Evasion Law, No 241/2005. The project 
provides for reduced limits to the prison sentence applicable 
to tax evasion, as well as for reduced sentences in the case of 
full payment of prejudices (or even the application of a fine 
for paid prejudices under EUR50,000).

Although they are not a result of the law-making process but 
of the decisions of a more and more active Constitutional 
Court, it is also relevant to mention in this context the many 
decisions with a great impact on the judiciary system, such as 
the decision by which the procedure of assignment of judges 
in the Panel of 5 Judges of the High Court of Cassation and 
Justice (the highest criminal panel of judges in Romania) was 
declared unconstitutional. Due to this decision, many per-
sons who were previously convicted by this panel criticised 
the decisions with extraordinary appeals, the execution of 
penalties being suspended during this time. This led to an 

extremely controversial move by the High Court of Cassa-
tion and Justice in the Elena Udrea case, when the judges 
decided to formulate an official questioning of the Court 
of Justice of the European Union in order to pronounce a 
Preliminary Decision by which to decide, among others, if 
the Constitutional Court should be able to decide upon the 
organisational norms of the High Court. 

More recently, the regular panels of three judges within the 
High Court of Cassation and Justice (competent to judge 
as first court in high-level corruption cases) were criticised 
during the trial of Mr Liviu Dragnea as having been set up 
illegally(as the legal provisions stated that corruption crimes 
should be judged by specialised panels), which had been 
neglected or overlooked even at the level of the High Court. 
Again, the Constitutional Court was called upon to decide 
and it ruled in favour of the claim of unconstitutionality, 
considering the procedure of formation of these panels as 
unconstitutional. This decision had the power to cause a 
judicial earthquake in thousands of files judged by the High 
Court, which could have been revised as a result of having 
been ruled upon by illegally created courts; however, the 
Constitutional Court also ruled that this decision will be 
applicable only in ongoing or future cases, thus weathering 
the otherwise expected criminal procedures storm.

The Multiple Changes of Top-level Justice decision-
makers
Many key people in the Romanian Justice system, as well as 
many institutions, have been replaced or reshaped during 
this time, which has again resulted in a significant institu-
tional instability, especially since 2020 will begin with all 
Prosecutors’ Office structures, as well as the Minister of Jus-
tice, under interim leadership.

After the resignation of the Minister of Justice Mr Florin Ior-
dache, because of the street uprisings from 2017, the highly 
reputed professor of criminal law and former member of 
the Constitutional Court, Mr Tudorel Toader, was instated 
as Minister. However, because he continued the attempts to 
introduce criminal reform, compounded by general political 
and social criticism of the government, he resigned in April 
2019 and was followed in the role by Mrs Ana Birchall, who 
was dismissed by the Prime Minister in August 2019 yet 
continued to hold office until late October 2019, when the 
government was in corpore discharged by Parliament as a 
result of an admission of a motion of no confidence.

In the meantime, the government tried to diminish the role 
of the President in the appointment procedure of the Chief 
Prosecutors of the National Anti-corruption Directorate 
and the Directorate for Investigating Organised Crime and 
Terrorism. Following the changes to the specific legislation, 
which transferred control of the proposals from the Presi-
dent to the Minister of Justice, the former Minister of Justice 
Tudorel Toader removed the controversial Chief Prosecutor 
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of the National Anti-corruption Directorate, Mrs Laura Cod-
ruta Kovesi, from her position, performing a public indict-
ment of her activity in which he accused her of political and 
judicial abuses, a dramatic increase in definitive acquittals 
and other dysfunctionalities of the Directorate, including 
illegal co-operation with the Romanian Intelligence Service 
and lack of co-operation with the Parliament in several offi-
cial inquiries. Consequently, the Directorate is now lead by 
an interim chief prosecutor, Mr Calin Nistor. 

Shortly after, the newly created Section for the Investiga-
tion of Crimes from the Justice System (previously under 
her direct supervision) took over all the criminal complaints 
formulated against Mrs Kovesi and brought official charges 
against her for crimes relating to the illegal performance of 
criminal investigations in files of the National Anti-corrup-
tion Directorate, including deciding the application of the 
restrictive measure of judicial control (revoked after a few 
days by the High Court). 

Despite the multiple criminal investigations and even offi-
cial charges brought against her at national level, Mrs Kovesi 
submitted her application to be named the first Chief Pros-
ecutor of the European Public Prosecutor’s Office. After very 
controversial political negotiations and procedures in the EU 
Parliament and the Council of the European Union, in which 
many Romanian MEPs opposed her, she was validated and 
appointed in this position in October 2019. 

In parallel, the General Prosecutor of the Prosecutors’ Office 
with the High Court of Cassation and Justice, Mr Augustin 
Lazar, was receiving heavy criticism from the government, 
professional organisations of judges and representatives of 
the civil society for his illegal institutional co-operation with 
the Romanian Intelligence Service, as a result of which he 
decided to retire in late April 2019. One of his deputies, Mr 
Bogdan Licu, was designated as interim General Prosecutor. 

The Directorate for Investigating Organised Crime and Ter-
rorism was not side-stepped by the high-level changes, as in 
2018 former Chief Prosecutor Daniel Horodniceanu lost the 
position in favour of Mr Oliver Felix Banila, a prosecutor 
whose appointment was disapproved of by many prosecutors 
due to his lack of experience. In October 2019, as a result of 
the criticism received in relation to the activity of the Direc-
torate in certain publicly exposed cases regarding human 
trafficking, as well as the abrupt intervention of the President 
of Romania, he tendered his resignation from office, leading 
to another interim delegation of one of his deputies, Mrs 
Georgiana Hossu, again, a rather controversial figure.

In addition, the institutional politics also reached the Supe-
rior Council of Magistracy, which had serious organisational 
clashes on major issues, such as the appointment of Mrs Adi-
na Florea as the new Chief Prosecutor of the newly formed 
Section for the Investigation of Crimes from the Justice Sys-

tem, a distinct structure of the Prosecutors’ Office with the 
High Court of Cassation and Justice created through the new 
Laws of Justice. 

This Section itself is under intense scrutiny from both the 
judicial system and the public opinion, since its special com-
petence (for the investigation of the crimes committed by 
prosecutors and/or judges, regardless of the nature of the 
committed crime or the location where it was committed) 
was fiercely argued within the public environment, divid-
ing general opinion into either supporters or critics. Sur-
prisingly, the most active critics were mostly prosecutors, 
who consider the Section to be a mechanism of pressure 
and control over them, especially because those prosecutors 
are confirmed by the Minister of Justice (even if validated 
by the Superior Council of Magistracy). On the other side, 
those in favour of the Section consider it to be a mandatory 
institution, which ensures that no prosecutor with a direct 
interest in the solution of a case (as from the National Anti-
corruption Directorate, where it used to reside before being 
set up as an independent structure) can use its dissuasive 
power to influence magistrates (and especially judges) in 
their professional activity. The situation is far from being 
clarified, since the newly appointed political leadership of 
the government, as well as the President, have made it their 
goal to dissolve this Section. 

Moreover, as a result of the ECHR Pilot-Judgment Procedure 
against Romania, from 25 April 2017, following the many 
convictions of the country for the violation of Article 3 from 
the Convention (related to detention conditions within the 
penitentiaries), Parliament adopted Law No 169/2017, by 
which it introduced a compensatory remedy (a reduction) of 
the executory prison sentences served in improper detention 
conditions, regardless of their type (violent or white-collar). 
This created a public reaction against the justice system, crit-
icising the lack of any vision or plan for the re-education and 
re-integration of convicts in the Romanian prison system, 
a problem which has yet to be solved, since major reform 
is clearly needed, in order to re-centre the focus, especially 
when it comes to white-collar crimes, on the payment of the 
prejudice and the application of big fines, which would really 
discourage the perpetration of criminal actions.

Relevant developments in the Courts of law
This tumultuous and complex background of legislative and 
institutional changes in the criminal justice system created 
or amplified the context in which certain developments took 
place and influenced, one way or another, Romanian society 
itself, including relevant court cases with extremely signifi-
cant political consequences.

The criminal conviction of a few high-profile public figures 
both shocked and pleased the public’s opinion, depending on 
their political orientation. They are: Mrs Alina Bica, former 
Chief Prosecutor of the Directorate for Investigating Organ-
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ised Crime and Terrorism, who was convicted to four years 
of imprisonment for the crime of aiding and abetting a per-
petrator; the former mayor of Constanta, Mr Radu Mazare, 
who has several ongoing files and a definitive conviction for 
financial and corruption crimes of ten years of imprison-
ment; Mrs Elena Udrea, former Minister of Tourism, who 
was convicted to six years of imprisonment for receiving 
bribes and abuse of office. All three fled the country prior 
to the final decision and flew to exotic locations, where they 
believed that the extradition process would not be possible. 
Mr Radu Mazare went to Madagascar, while the two ladies 
tried to obtain political asylum in Costa Rica. 

However, the most significant is surely the (second) convic-
tion of Mr Liviu Dragnea, former President of the Chamber 
of Deputies and President of the Social-Democrat Party in 
Romania (the party which controlled the Parliament and 
appointed the government at that time), a power-player of 
the political life of Romania and also a very likely candidate 
for the November 2019 presidential elections. He was con-
victed to three years and six months of imprisonment for 
abuse of office, but the execution of the sentence could not 
be suspended due to his previous conviction for tampering 
with an election process, thus he was incarcerated and is now 
serving his sentence, which has led to significant shifts and 
rifts in the public and political environment.

In contrast with these convictions, the same period was 
characterised by many acquittal solutions in case files that 
were previously presented by the National Anti-corruption 
Directorate as being great victories when sent to court. 
Among them are the former Constitutional Court Judge, 
Mr Toni Grebla, accused of corruption; the former Presi-
dent of the Senate, Mr Calin Popescu Tariceanu, the ALDE 
party president, accused of false testimonies; the leader of 
the National Liberal Party, Mr Ludovic Orban, currently 
designated Prime Minister, accused of corruption; several 
High Court section presidents and judges, including the 
President of the High Court of Cassation and Justice since 
July 2019, Mrs Corina Corbu, accused of corruption crimes 
and delivering interested decisions in cases that were tried; 
the former Prime Minister and current Pro Romania presi-
dent, Mr Victor Ponta, and the former Minister of Trans-
port, Mr Dan Sova, who were cleared (although this is not 
final yet) of accusations of corruption in relation to con-
sultancy contracts. Moreover, other high-level cases ended 
in definitive acquittals for some of the defendants, such as 
the illegal restitution of property case of (amongst others) 
the former Minister of Justice, Mr Tudor Chiuariu, with 
charges amounting to EUR330 million, or the case regard-
ing the National Agency for the Restitution of Property, 
which comprised patrimonial prejudices evaluated by the 
accusation at EUR90 million, in which the former President 
of the National Agency for Integrity (member of the Board 
of NARP) was fully cleared.

A huge public scandal arose when numerous secret co-oper-
ation protocols concluded between the Romanian Intelli-
gence Service and justice system main actors (the High 
Court of Cassation and Justice, the Prosecutors’ Office with 
the High Court, the National Anti-corruption Directorate, 
the Directorate for Investigating Organised Crime and Ter-
rorism, the National Agency for Integrity, the Agency for 
Fiscal Administration and other central public institutions) 
were made public after being officially dismissed and denied 
by the relevant signatories for several months. The protocols 
stipulated, briefly, that officers from the Romanian Intelli-
gence Service would help and co-ordinate directly the judg-
es, the criminal investigation bodies or the other officials in 
their activity, even though the Romanian Criminal Proce-
dure Code expressly denied these powers or competences. 
After the public scandal related to these protocols was sub-
mitted to its analysis, the Constitutional Court declared 
these protocols unconstitutional and therefore demands 
for annulling the illegal evidence thus obtained (or the tri-
als themselves) began to be formulated in all case files in 
which it turned out that the Romanian Intelligence Service 
was involved in the criminal investigations (especially with 
wire-tappings or other secretive investigative procedures). 

A historical file, the one regarding the violence performed 
against the people who protested in the streets against the 
political power in 1990, immediately after the Anti-commu-
nist Revolution, was finally sent to court by the prosecutors 
within the Prosecutors’ Office with the High Court of Cassa-
tion and Justice, having as defendants the former President, 
Mr Ion Iliescu, and the former Prime Minister, Mr Petre 
Roman, in addition to other State and Army high-level com-
manders. However, after a brief analysis of the evidence in 
the Preliminary Chamber Procedure, the High Court of Cas-
sation and Justice decided that the Indictment Act and most 
of the criminal investigation acts were null due to procedural 
problems at the beginning of the investigation, more than 
ten years previously. Therefore, the case file was sent back to 
the Prosecutors’ Office and the criminal investigation must 
be resumed.

Another event that seriously shook public opinion and for 
the last months moved the focus from corruption crimes 
to more violent ones (such as human-trafficking and prox-
enetism networks) is the infamous case of the alleged killer, 
Mr Gheorghe Dinca, who is accused of raping and kill-
ing two girls in the Caracal region (very close to the US-
controlled NATO Army Station from Deveselu). This case 
became famous as one of the victims, while she was kid-
napped, managed to call the authorities on the emergency 
number 112, but the Romanian police force failed to find 
her in time. 

Trends for the Future
The justice system is hence indirectly accused of allowing 
organised criminal groups to grow in power and operate 
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safely on Romanian territory due to the almost exclusive 
focus on the activity of the National Anti-corruption Direc-
torate on high-profile corruption crimes. These accusations, 
corroborated with the extremely controversial and publicly 
indicted departure of Laura Codruta Kovesi, are likely to 
incite a shift of focus, in the following period, from the 
corruption crimes to human trafficking and other violent 
crimes, as Romania appears to be a safe haven for perpe-
trators operating in this area or who recruit their human 
resources here.

However, it appears that the Romanian investigation bodies 
are intensively continuing the fight against tax evasion and 
money laundering resulting from economic crimes, hopeful-
ly in a more efficient matter, which includes a shift of focus to 
the payment of the prejudice rather than the imprisonment 
of the perpetrators. 

Additionally, in general public opinion there is a strong 
belief that internationally owned private companies acting 
in Romania are overlooked by criminal investigation bod-
ies or tax authorities, the reason for which belief is that the 
recent search warrants that were enforced at the Bucharest 
headquarters of ORACLE, along with the official accusa-
tion and preventive measures taken against its CEO (even 
if, ironically, a Romanian national), were seen as a step in the 
right direction. Also, other big international companies are 
currently under investigation for economic and other con-
nected crimes, which might pose a serious issue to foreign 
investors should this approach become State policy.

What is to be further expected, other than the appointment 
of a new (short-term) government (until the next general 
elections, in the second part of 2020), including a Justice 
Minister, is the selection of roughly all general or chief 
prosecutors, along with many co-ordinators of local struc-
tures, which is viewed as an opportunity for a renewal of the 
leadership of the State investigative authorities, as well as 
for a completion of their personnel (still considered insuf-
ficient), in order to resume the fight against criminality of 
all natures (corruption, economic, organised, etc) which is 
seen as somewhat stagnant at present.

In parallel, the courts of law (from the bottom to, especially, 
the top) are expected to deliver solutions in many impor-
tant or highly scrutinised criminal files. The current trend 
of acquittals may be maintained to a significant extent, espe-
cially in corruption cases which were investigated starting 
a few years ago, at a time when procedures counted for less 
than the need to display publicly convictions or files sent 
to court. 

Lastly, but surely most influentially, the modifications to 
the Criminal and Criminal Procedure Codes will definitely 
bring a new set of changes to the specific system and envi-
ronment, most likely solving some of the problems caused by 
the many inconsistencies in the current Codes but, as experi-
ence has shown over time, also raising new challenges for the 
professionals and for the people and companies requested to 
obey a law which is, in these times, rather difficult to follow 
because of its very significant and rapid changes. 

eNACHe pIRTeA & Associates
32 Pictor Ion Negulici Str.
1st District
011943 Bucharest
Romania

Tel: +40 371 471 000
Fax: +40 371 607 160
Email: office@enachepirtea.ro 
Web: enachepirtea.ro 

mailto:office@enachepirtea.ro
enachepirtea.ro

